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introduction
The Council’s vision is to make Stroud District a better and safer place to live, work and visit for everyone. A fair, consistent and coordinated approach to the handling of disciplinary incidents, backed up by good management practices will help to improve service delivery to the public and ensure our values and goals are promoted.

This policy and procedure are designed to help and encourage improvement among employees whose conduct or standard of work is unsatisfactory.  It applies to all employees  and forms part of the contract of employment. Similar standards of behaviour and conduct are expected from agency workers, self-employed people and contractors. Employees on probation are covered by this policy but the Council may seek to adopt an abbreviated procedure in circumstances where it is impracticable to follow the full procedure as set out below.  

In the case of misconduct involving the Chief Executive the general provisions of the JNC for Chief Executives apply and will be read in conjunction with this policy.
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Disciplinary rules set out the standards of behaviour and conduct expected in the workplace. The Council’s rules are not contained in one document and do not cover all the circumstances that may arise. The sources include:

· Council policies and procedures e.g. Health and Safety 
· Code of Conduct for local government officers
· Information Security Policy
· Information on performance standards
· Working hours and holidays policies

It is intended that rules will be clear and unambiguous, relevant, consistently applied, accessible, and up-to-date.
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Informal action will be considered, where appropriate, to resolve performance or conduct problems.

Disciplinary action will only be taken by a Designated Manager and only when the case has been fully investigated, the employee has been advised in writing of the nature of the complaint and of the arrangements for the disciplinary hearing, and the employee has had the opportunity to state their case at a disciplinary hearing.

The employee will have the right to be accompanied by a work colleague, full time or lay trade union official during the suspension interview (where reasonably possible), investigatory interview, disciplinary hearing and appeal hearing.
   
An employee will not be dismissed for a first breach of discipline, except in the case of gross misconduct, where the penalty will be dismissal without notice or payment in lieu of notice.
The formal Disciplinary Procedure may be implemented at any stage if the circumstances warrant this.

Employees will be provided, where appropriate, with written copies of evidence and relevant witness statements in advance of a disciplinary meeting.

The employee will have the right to appeal to a manager designated to hear appeals (which will be a higher level of management) against any disciplinary action taken.

Where disciplinary action is being considered against an employee who is a trade union representative the normal Disciplinary Procedure should be followed.  However, the matter should be discussed at an early stage with an official of the respective union, after obtaining the employee’s consent.  Line managers dealing with this type of situation should consult Human Resources.

Disciplinary issues will be dealt with as quickly as possible but have built in flexibility so that extended deadlines can be agreed to allow for instance, a further investigation or to accommodate the lack of availability of witnesses.

 CONDUCT OR CAPABILITY?
In cases of poor performance where the reason is not within the control of the employee (e.g. health, training or the changing nature of the job) the Council’s Capability Policy and Procedure will be used in place of the Disciplinary Policy and Procedure.  However, poor performance resulting from, for example, negligence, lack of application or attitudinal problems will be dealt with under the Disciplinary Procedure.  Furthermore, where an employee’s absence record has been investigated and the absences are deemed to be of a casual nature unrelated to an underlying health condition, the employee will be dealt with under the Disciplinary Procedure.

If, during the operation of either the Capability Procedure or the Disciplinary Procedure, the Designated Manager realises that the wrong procedure is being used, they may notify all concerned and revert to the other procedure.

RELATIONSHIP WITH GRIEVANCE PROCEEDINGS
Where an employee raises a grievance during the operation of the Disciplinary Procedure the Disciplinary Procedure may be temporarily suspended in order to deal with the grievance. Where the grievance and disciplinary cases are related it may be appropriate to deal with both issues concurrently.

RECORD KEEPING
All disciplinary records should be retained securely and treated as confidential in accordance with the principles of the Data Protection Act 1998.  Employees have a right under the legislation to request and have access to certain personal data.  Copies of meeting records should be given to the employee including copies of any formal minutes that may have been taken.  In certain circumstances (for example to protect a witness) some information might be withheld. 

EXTERNAL ADVICE
The Council reserves the right to seek assistance from external facilitators at any stage in the Disciplinary Procedure, such as in the conduct of an investigation, in the interest of seeking a full and fair outcome for all concerned.
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General standards of conduct are implied in the employment contract and are therefore conditions of employment. Misconduct can very often be dealt with informally in the first instance. Examples of misconduct, where the severity of the case will be judged on the particular circumstances, are shown in Appendix 1.
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GROSS MISCONDUCT
Gross misconduct is misconduct of such serious and fundamental nature that it breaches the contractual relationship between the employee and the Council and damages beyond repair the employer’s trust and confidence in an employee’s ability to fulfil the terms of their contract of employment or to tolerate their continued presence in the workplace.  Examples of behaviour at work that may be regarded as gross misconduct (and if judged as such within this procedure may lead to summary dismissal without notice or pay in lieu of notice) are shown in Appendix 1.

EMPLOYEE’S RIGHT OF ACCOMPANIMENT
Employees have a right to be accompanied at each formal stage of the Disciplinary Procedure by either a work colleague or trade union representative of their choice (see Appendix 3 for further information).
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Certain Designated Managers have delegated powers to take disciplinary action on behalf of the Council as an employer.

The Designated Manager is responsible for informing and seeking advice from Human Resources regarding suspension, managing the investigation (including who will conduct it, the focus and timescales) and conducting the disciplinary hearing.  In the case of an employee who already has a final warning for misconduct issues and is facing dismissal the Designated Manager, if involved in the case up to this point, will need to question their independence and may consider it necessary to appoint an alternative Designated Manager.

INFORMAL DISCIPLINARY ACTION
Line managers and supervisors should regularly discuss an employee’s performance and give them feedback as part of the normal relationship with their staff.  In addition, they should also have regular 1:1 supervisory sessions with their staff, which will cover issues such as work allocation, monitoring performance, giving feedback on performance, setting and clarifying standards, providing training and support and drawing attention to performance problems.

Where a performance issue is not a serious one, an informal discussion may be appropriate and will often be a more satisfactory method of dealing with performance issues than a formal meeting.  Notes of these discussions should be signed as an accurate record by the employee and a copy kept by the line manager and the employee.

If a manager considers an employee’s performance or conduct is still unsatisfactory after the matter has been raised as part of the normal line management process, or there has been a conduct incident, the manager will arrange a one to one meeting with the employee and agree a way forward.  Discussion at the meeting will include:

· The standard(s) of conduct/behaviour required
· Timescales to improve and
· Support/training to be provided to assist the employee to achieve the required standards of conduct/behaviour.

The manager may decide to issue the employee with an informal verbal warning.  A diary note should be kept by the manager, which should be retained securely and can be copied to the employee.  This should note the reason for the warning and the circumstances under which it should be reviewed.  The manager should regularly review the warning over a period of three months to ensure there has been an improvement in conduct/behaviour.  
Where there has been insufficient improvement or where there has been a recurrence of the conduct/behaviour, the manager will consider whether action under the formal Disciplinary Procedure is required.
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THE INVESTIGATION  
When dealing with any disciplinary matter an investigation will always take place.   The purpose of the investigation is to establish the facts and to establish if disciplinary action is needed.   Only at the end of the investigation will the investigating officer decide whether or not to recommend to the Designated Manager by means of an investigatory report whether there is a disciplinary case to answer.

The investigation should be completed as soon as practicable after the date the potential disciplinary issue arises.

The Designated Manager will decide the most appropriate person(s) to conduct the investigation ensuring that they are unbiased, not involved in the incident, have the necessary skills and understand the disciplinary procedure. This may include the possibility of using an external investigator. An investigation will not be completed internally by any officer below Stroud 6 level.

At an early stage, the investigator should conduct a fact finding meeting with the employee who is the subject of the complaint. It will be made clear to the employee that this interview is not a disciplinary hearing.

As part of the investigation, interviews may be conducted with third parties such as witnesses, colleagues and managers.  It may also mean analysing written records and information and monitoring telephone records and information held on personal computers subject to legal authority. Where requested, every effort will be made to keep the identity of witnesses confidential. However, there may be circumstances where this cannot be guaranteed and this will be made clear to all witnesses.

The investigator will produce a written report for the Designated Manager, identifying their findings and recommending what if any disciplinary issues need to be considered and including the witness statements where appropriate.

The investigation must be sufficient to establish whether there is a genuine belief that there is a disciplinary issue and provide reasonable grounds on which to sustain the belief on the balance of probabilities.

Where there is a disciplinary case to answer, the Designated Manager will arrange a disciplinary hearing.  Where there is no case to answer, the employee will be informed in writing.

CONSIDERING SUSPENSION  
The Council may suspend an employee on full pay while the allegation is being investigated.  Suspension in itself is not a disciplinary action and can be seen as protection for both parties. The circumstances in which suspension will be considered are listed and the conditions that apply during a period of suspension are detailed in Appendix 2.
If the employee is away from work for any longer than 4 weeks, the manager needs to speak to HR about the ‘system access when on long term absence’ form so that access to systems can be considered and shared with ICT
Employees are not to access SDC systems without legitimate reason and with line manager approval. Failure to do so may result in disciplinary action. 

THE DISCIPLINARY HEARING 
If following an investigation, the Designated Manager decides that a disciplinary hearing is necessary the employee will be informed in writing of the time, date, location and type of hearing, the nature of the allegations and their right to be accompanied (See Appendix 3). The employee will be given at least five working days’ notice of the hearing.

The letter inviting the employee to attend the hearing will set out the allegation(s) and the basis for them, including (where practicable) copies of all the relevant evidence and maximum possible disciplinary sanction.  A copy of this policy and procedure will be enclosed.

The date and time of the hearing should be arranged so that all relevant parties can attend.  Where the employee is unable to attend a disciplinary hearing and provides a good reason for failing to attend, the hearing will be adjourned to another day.  In notifying the employee of the rescheduled date, the Designated Manager will inform the employee that if they fail to attend on the rescheduled date, the Designated Manager may (depending on the circumstances) take one or more of the following courses of action:

· Hear representations from the employee’s representative
· Consider any written representations the employee may have submitted prior to the meeting
· Make a decision in the employee’s absence on the evidence available.

Wherever possible the employee will be given five working days’ notice of the rearranged hearing.  

If an employee is unable to attend a disciplinary hearing due to sickness absence, account will be taken of the nature of their illness and if necessary a medical opinion sought in deciding whether to postpone the hearing or to proceed in their absence.

At the disciplinary hearing, the employee will be given the opportunity to explain their case and present evidence, to question any witnesses (either directly or indirectly, in the discretion of the Designated Manager) and to call any witnesses of their choice providing these have been notified to the Designated Manager in advance.  Employees should be aware that no witness can be compelled to give evidence.

Should new information come to light, the hearing should be adjourned and, if necessary, a further investigation undertaken.

Once the facts have been established and both parties are satisfied they have stated their case, the meeting should be adjourned for a decision to be taken.

During the adjournment, all of the facts of the case should be weighed up carefully by the Designated Manager before any decision is taken on how to deal with the matter and what sanction (if any) should be applied.  The standard of proof to be used in deciding whether the employee committed an act of misconduct is on the “balance of probabilities”.  In deciding whether a disciplinary sanction is appropriate, Designated Managers will act reasonably, taking into consideration any special or mitigating circumstances.

DECIDING ON DISCIPLINARY ACTION TO BE TAKEN 

First Written Warning
Where there has been a failure to improve conduct or behaviour in the agreed timescale given in an informal verbal warning, or where the matter is sufficiently serious, the employee will be given a first written warning.  The warning should set out in writing the change in conduct, behaviour or performance required. The employee should be informed it is part of the formal Disciplinary Procedure and what the consequences will be of a failure to improve.  This might result in a final warning, or ultimately dismissal.  The employee should also be informed of their right of appeal against the first written warning.  A copy of the warning will be kept on the employee’s personal file. The warning will be disregarded after 12 months provided there has been no further disciplinary issue within the intervening period and/or that the required improvement has been demonstrated.

Final Written Warning
Where there is persistent failure to improve or where the first incident of misconduct is sufficiently serious, the employee may be given a final written warning.  This should set out the nature of the offence and the change in conduct, behaviour or performance required.  The employee should be advised that the final warning is part of the formal Disciplinary Procedure and failure to improve could result in dismissal or some other serious sanction.  The employee should also be informed of their right of appeal against the Final Written Warning.  A copy of the warning will be kept on the employee’s personal file. Final written warnings should be disregarded after 24 months provided there has been no further disciplinary issue within the intervening period and/or that the required improvement has been demonstrated.

Extension of periods of First and Final Written Warnings
The Council reserves the right in appropriate circumstances for the period of any written warning to be extended whilst it remains on the employee’s personal file.  This would take place should there be no improvement in behaviour/conduct during the currency of the warning and/or until remedial action (e.g. re-training) has been completed.  It would only take place following further investigation and a further disciplinary hearing.

The Council reserves the right, in appropriate circumstances, for an employee’s previous misconduct (for which any written warning has expired within the last three months) to be taken into account when making a decision about the most appropriate disciplinary sanction for misconduct which is the same or very similar to the misconduct (for which the expired warning applied).

Demotion or Transfer
This sanction will only be used in those circumstances where the Council believes dismissal is too harsh a sanction, but where it is unlikely, due to the nature of the misconduct or lack of performance, that the employee will be able to perform to the required standard in their existing job.  By mutual agreement, either demotion or transfer may also be considered at any stage of the Disciplinary Procedure.

Dismissal
This sanction will apply in cases of:
· Gross Misconduct or
· Repeated misconduct (of any type), or failure to improve performance, during the currency of a previous written or final written warning.

Dismissal for an act of Gross Misconduct shall take immediate effect from the time the employee is informed of the sanction.  Summary dismissal for an act of Gross Misconduct will normally be without notice or payment in lieu of notice.  

Dismissal for repeated misconduct or failure to improve will take effect at the end of the employee’s contractual period of notice
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In all cases where disciplinary action is taken, the employee will have the decision confirmed in writing within five working days. The letter will state the level of disciplinary action taken, the reasons for the decision, the action required of the employee, the consequences of any recurrence of misconduct or failure to improve, the right of appeal (including the name of the manager designated to hear any appeal) and the time limits.  All letters will be written by the Human Resources team.

Records of disciplinary action taken will be kept on the employee’s personal file by the Human Resources team and be strictly confidential.  This will include relevant evidence where appropriate and notes of the disciplinary meeting and appeals hearing.

Disciplinary warnings that have exceeded the time limits will not be removed from personal files but they will be disregarded for the purposes of any disciplinary action taken after this date.
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Following notification of the outcome of the disciplinary hearing, if the employee is dissatisfied with the decision, they may make a formal appeal. 

The Appeal Process
The appeal should be made in writing to the Director of Tenant and Corporate Services, or HR Manager, within five working days of receipt of the written notification.

The appeal should state the reason for the appeal and the grounds on which the decision should be reviewed. You should also state whether you are appealing against the findings of the disciplinary hearing or the level of sanction applied.

An appeal meeting will normally be arranged to take place within ten working days of the submission of your appeal (or a later alternative date if mutually acceptable) and you will be given a minimum of five working days’ notice of the appeal meeting date.

The outcome of the appeal hearing will be confirmed in writing within five working days stating the decision made and the reasons.

Where an appeal against dismissal fails, the effective date of termination will be the date on which the employee was to be originally dismissed.

The decision of the Designated Manager will be final within the procedures of the Council.   

APPENDIX 1 TO
SECTION 2.7.2
EXAMPLES OF MISCONDUCT
Short periods of unauthorised absence
Poor timekeeping
Minor insubordination
Breaches of confidentiality or inappropriate disclosure of information
Secondary employment that impairs performance for the Council or is detrimental to the Council’s interests
Misuse or damage to council property
Being an accessory to a disciplinary offence  
Failure to follow reasonable instructions
Deliberate failure to meet personal targets or deadlines
Bringing the Council into disrepute
Failure to comply with social distancing or hygiene measures put in place to prevent the transmission of coronavirus (COVID-19) in the workplace
Employees are not to access SDC systems without legitimate reason and with line manager approval. Failure to do so may result in disciplinary action. 


EXAMPLES OF GROSS MISCONDUCT
Gross misconduct refers to situations where an employee’s conduct is such that it fundamentally repudiates the contract of employment.  It may justify dismissal without any previous performance warning, unless there are extenuating circumstances. The matter must be investigated, the employee given an opportunity to respond and the matter heard by a disciplinary hearing.

The following list, which is not exhaustive, provides examples of offences which the Council would normally regard as gross misconduct, depending upon the seriousness and circumstances of the offence:
· Theft, fraud and deliberate falsification of financial records (including falsification of pay, expense claims, attendance records and also acts of dishonesty against the Council)
· Falsification of information provided in job applications (including the non-disclosure of criminal convictions where relevant to the post)
· Failure to declare a criminal conviction/disqualification (where relevant to the post) once employed
· Deliberate damage to Council property
· Misuse of the Council’s property or name
· Fighting, assault or other physical violence or serious verbal abuse to another employee, client or member of the public
· Serious infringement of the Council’s health and safety procedures (including acts or omissions at work which seriously endanger the health and safety of employees, customers or members of the public)
· Serious incapacity, whilst on duty, due to alcohol or drugs (medically prescribed drugs may be an exception)
· Serious harassment and/or discrimination whether on the basis of age, disability, gender reassignment, pregnancy and maternity, race, religion or belief, sex or sexual orientation.
· Physical or sexual abuse of customers of the Council, or failing to bring to the Council’s attention any such offences committed by other Council employees
· Serious negligence in carrying out the required duties of the post which causes, or has the potential to cause, unacceptable loss, damage or injury
· Serious insubordination, or wilfully failing to carry out reasonable instructions and therefore placing other employees, customers or members of the public at risk
· Deliberately viewing, downloading or transmitting pornographic, racist or other offensive material via the Internet/Intranet, email or other methods
· Serious breaches of confidentiality of information including customers, colleagues or contracts
· Serious breach of the Council’s Information Security Policy
· Bringing the Council into serious disrepute.
· Repeated and or serious failure to comply with social distancing or hygiene measures put in place to prevent the transmission of coronavirus (COVID-19) in the workplace


APPENDIX 2 TO
SECTION 2.7.2

CONSIDERING SUSPENSION
Designated Managers may give consideration to suspending an employee where an objective investigation cannot be completed by the employee remaining at work; or the allegation is suspected gross misconduct and the outcome may be dismissal or recommendation to dismiss; or the employee is the subject of investigation by the police and the alleged offence is considered relevant to the duties of the individual as an employee or to impact upon the trust and confidence the Council would expect to have in the employee; or where it is prejudicial to the Council’s interests for the employee to remain at work.

A decision to suspend an employee will only be taken by a Designated Manager in consultation with the Human Resources team.  The employee will normally be interviewed by this Manager to decide if suspension is reasonable and necessary and to confirm the reasons for suspension. The decision will be followed up in writing. Any period of suspension will be kept to a minimum and the employee will remain on full pay.

While suspended, all employees will be offered a named contact person who may be another Designated Manager or an HR Officer. This person will offer regular support and act as the link person arranging contact with employees and witnesses and for a work colleague to accompany the employee if requested.

During any period of suspension the employee shall not attend the workplace other than for the purpose of attending an investigatory interview or disciplinary hearing and shall not discuss this matter with another employee, suppliers or customers of the Council, excluding their employee or trade union representative.

In exceptional circumstances a line manager may instruct an employee to leave the place of work immediately if in the manager’s opinion the employee’s continued presence would be detrimental to the Council’s interest and a manager designated to suspend is not available.  This action needs to be reported as soon as possible to the Designated Manager so that a formal decision can be made.

APPENDIX 3 TO
SECTION 2.7.2
RIGHT TO BE ACCOMPANIED
 Employees that are the subject of this procedure have the right to be accompanied at all formal stages, subject to it not unreasonably delaying the scheduling of any meetings or hearings.

Whenever possible the date of the Investigative Interviews or Disciplinary Hearing will take account of the availability of the employee’s chosen companion.

Before the hearing takes place, the employee should tell the Designated Manager who they have chosen as a companion.

If a first date is notified for a disciplinary or appeal meeting and the employee’s chosen representative is unable to attend, they have the opportunity to propose a further reasonable date within five working days of the initial date.  If the representative fails to attend on the second date, the Designated Manager may (depending on the circumstances) take one or more of the following courses of action:

· Hear representations from the employee in person 
· Consider any written representations the employee or their representative may have submitted prior to the meeting 
· Make a decision in the absence of the representative, on the evidence available.

The person accompanying the employee in the context of this Procedure must be:

· Chosen by the employee;
· A fellow worker (i.e. Another of the employer’s workers), or trade union representative employed by the council or a recognized full-time trade union official
· Permitted to address the meeting, put forward the employee’s case, ask the witnesses questions but not to answer questions put directly to the employee; and
· Permitted to confer with the employee during the meeting.

Where the ‘companion’ is a work colleague or Trade Union representative, reasonable paid time off will be granted for them to confer with the employee, prepare for and attend meetings.
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