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introduction
The Council’s vision is to make Stroud District a better and safer place to live, work and visit for everyone. A fair, consistent and coordinated approach to the handling of capability and performance issues, backed up by good management practices will help to improve service delivery to the public and ensure our values and goals are promoted.

This policy and procedure is designed to help and encourage improvement amongst employees who, for whatever reasons, are not performing at the levels required by the Council. The emphasis will be on open and honest communication backed up by support mechanisms that are aimed to assist the employee to reach the required standards.

It applies to all employees and forms part of the contract of employment. Similar standards of performance are expected from agency workers, self-employed people and contractors. Employees on probation are covered by this policy but the Council may seek to adopt an abbreviated procedure in circumstances where it is impracticable to follow the full procedure as set out below.  

In the case of capability issues involving the Chief Executive the general provisions of the JNC for Chief Executives apply and will be read in conjunction with this policy.


DEFINITION
For the purposes of this policy and procedure an individual's capability to do their job is assessed by reference to their skills, qualifications, aptitude, attitude, competence, knowledge and ability.  This will include adequacy of skills, professional insight, ability to cope with reasonable workloads and ability to distinguish appropriate priorities.  This will be assessed using the most suitable measure of performance.


PRINCIPLES
Where appropriate, minor capability issues will be dealt with and recorded informally by the line manager and may be recorded in writing to the employee and a note made on the employee's file. It is usually only when performance issues are more serious or there is no improvement following informal discussions that this formal procedure will be used. 

Action under the formal Capability Procedure will only be taken by a Designated Manager and where there is evidence that performance is not satisfactory, that the employee has been advised in writing of the cause for concern and of the arrangements for the capability hearing and that the employee has had the opportunity to state their case at a capability hearing.

The employee will have the right to be accompanied by a work colleague, full time or lay trade union official during capability hearings and appeal hearings.
Except in cases of gross negligence, an employee will not normally be dismissed because of poor performance unless all stages of this procedure have been exhausted and the appropriate support has been given.

Employees will be provided, where appropriate, with written copies of evidence in advance of a capability interview or hearing.

If at any stage of the formal Capability Procedure, the Designated Manager concludes that the employee will not attain the required standards of performance, then s/he may consider the feasibility of redeploying them to a suitable vacant post within the Council.

The employee will have the right to appeal to a manager designated to hear appeals (which will be a higher level of management) against any action taken under the formal Capability Procedure.

Although performance standards apply to trade union representatives, no formal capability action will be taken against a recognised trade union representative in respect of their employment until the circumstances of the case have been discussed with a senior trade union representative or a full time official of the union concerned.

Capability issues will be dealt with as quickly as possible but have built in flexibility so that extended deadlines may be agreed in exceptional circumstances, e.g. the employee is absent due to ill health.

If, during the operation of either the Capability Procedure or the Disciplinary Procedure, the Designated Officer considers that the wrong procedure is being used, they may notify all concerned and revert to the other procedure.


RELATIONSHIP WITH GRIEVANCE PROCEEDINGS
Where an employee raises a grievance during the operation of the Capability Procedure, depending on the circumstances, the Capability Procedure may be temporarily suspended in order to deal with the grievance. Where the grievance and capability cases are related it may be appropriate to deal with both issues concurrently or to consider the concerns within the context of the Capability Hearing or Appeal Hearing.


RELATIONSHIP WITH SICKNESS ABSENCE POLICY
In cases of sickness absence, the Capability Procedure below should be read in conjunction with the Council’s Sickness Absence Policy. 

Cases of incapability related to ill-health normally fall into one of the following categories:

· Ill-health retirement* on the recommendation of the Council’s Occupational Health Adviser
· Intermittent short-term absence where no specific underlying medical problem can be identified
· Cases where the Occupational Health Adviser acknowledges that there is an underlying health problem that will continue to give rise to high levels of sickness absence, but ill-health retirement is not recommended.

*Ill-heath retirement should be pursued under the Sickness Absence Policy.  All other cases of incapability relating to ill-health, where retirement is not recommended, should be handled through this procedure.

RECORD KEEPING
All capability records should be retained securely and treated as confidential in accordance with the principles of the Data Protection Act 1998.  Employees have a right under the legislation to request and have access to certain personal data.  Copies of meeting records should be given to the employee including copies of any formal minutes that may have been taken.

EXTERNAL ADVICE
The Council reserves the right to seek assistance from external facilitators at any stage in the Capability Procedure, such as in the conduct of an investigation, in the interest of seeking a full and fair outcome for all concerned.

EMPLOYEE’S RIGHT OF ACCOMPANIMENT
Employees have a right to be accompanied at each formal stage of the Capability Procedure by either a work colleague or trade union representative of their choice (see Appendix 1 for further information).

MANAGERS DESIGNATED TO TAKE ACTION UNDER THE CAPABILITY PROCEDURE
Certain Designated Managers have delegated powers to take action under the formal Capability Procedure on behalf of the Council as an employer.

The Designated Manager is responsible for informing and seeking advice from Human Resources, agreeing who will collect evidence, conducting capability interviews and hearings, arranging who will conduct the review meetings and ensuring that the necessary support is offered.

INFORMAL ACTION
Line managers and supervisors should regularly discuss an employee’s performance and give them feedback as part of the normal relationship with their staff.  In addition, they should also have regular 1:1 supervisory sessions with their staff, which will cover issues such as work allocation, monitoring performance, giving feedback on performance, setting and clarifying standards, providing training and support and drawing attention to performance problems.

Managers and supervisors should seek to establish as soon as possible where performance has fallen below an acceptable level whether this is due to ill health or disability, or other issues such as a lack of training.  An informal discussion should be held with the employee to ascertain the reasons for the under performance.

If the performance problems are related to the employee's personal life, including health or domestic circumstances, then advice should be sought from Human Resources regarding access to counselling and/or occupational health services.

In most cases of poor performance a one to one meeting will be arranged with the employee to agree a way forward.  Notes of these discussions should be signed as an accurate record by the employee and a copy kept by the line manager and the employee.

Discussion at the one to one meeting will include:

· The standards of job performance required and expected
· The observed shortcomings identified
· The possible reasons for the shortfall
· An agreed action plan showing how and when improvements in performance should be achieved  
· An agreed period for review
· Support/training to be provided to assist the employee to achieve the required standards of performance
· Consequences of a failure to improve.  

Guidance for managers on how to conduct a one to one meeting and set and review performance targets and objectives is available from Human Resources.

In circumstances where there is no discernible improvement in the employee’s performance and no mitigating circumstances have been identified to justify the failure to achieve the targets and objectives set, then the formal Capability Procedure will be invoked.

FORMAL CAPABILITY PROCEDURE

COLLECTION OF RELEVANT EVIDENCE   
Evidence of poor performance will be collected before any formal capability hearing is convened.  The Designated Manager will decide the most appropriate person(s) to collect this evidence ensuring they are unbiased, have the necessary skills and understand the Capability Procedure.  In most cases, but not all, this will be done by the employee’s line manager because they have day to day knowledge of the employee’s performance.

Where appropriate, the person collecting the evidence will produce a written report identifying the nature of the concerns and statements where appropriate for the Designated Manager. All information collected will be recorded and stored in accordance with the Data Protection Act 1998.

ARRANGEMENTS FOR FORMAL CAPABILITY HEARING
The date and time of the hearing should be arranged so that all relevant parties can attend.  Where the employee is unable to attend a capability hearing and provides a good reason for failing to attend, the meeting will be adjourned to another day.  In notifying the employee of the rescheduled date, the Designated Manager will inform the employee that if they fail to attend on the rescheduled date, the Designated Manager may (depending on the circumstances) take one or more of the following courses of action:

· Hear representations from the employee’s representative 
· Consider any written representations the employee may have submitted prior to the hearing
· Make a decision in the employee’s absence on the evidence available.

Capability hearing
The Designated Manager will convene a hearing and inform the employee in writing of the time, date, location and purpose of the meeting, the possible outcomes, and their right to be accompanied (See Appendix 1). The employee will be given at least five working days’ notice of the hearing.



The purpose of this hearing is to:

· Identify the ways in which the employee is under-performing.
· Identify the support already provided under the informal process.
· Ensure that the employee understands the concerns about performance, the standards required and the areas where there are shortfalls.
· Identify possible causes of shortfall.
· Allow the employee to challenge and/or put forward any facts and evidence for consideration.
· Where appropriate, discuss and agree an action plan for improvement and a programme of support and monitoring.
· Where appropriate, agree a monitoring period which should allow a reasonable period of time for the employee to improve and demonstrate they are capable of performing all aspects of the job. The monitoring period will be not less than one calendar month and no longer than two calendar months.  Only in exceptional circumstances will the monitoring period be longer.
· Where dismissal is contemplated, the feasibility of redeploying the employee to a suitable vacant post will be discussed.

The outcome of the hearing will be confirmed in a letter to the employee, which will include a copy of the action plan.  The employee will have a right of appeal if they consider the formal action to be unjust.  The employee will be notified in the letter that failure to reach the required standards or achieve necessary improvements could result in further action under the Capability Procedure and that their continued employment may in due course be at risk. 

Deciding on action to be taken

First Written Warning
Where there has been a failure to improve performance or attendance in the agreed timescale given in an informal verbal warning, or where the matter is sufficiently serious, the employee will be given a first written warning.  The warning should set out in writing the improvement required. The employee should be informed it is part of the formal Capability Procedure and what the consequences will be of a failure to improve.  This might result in a final warning, or ultimately dismissal.  A copy of the warning will be kept on the employee’s personal file. The warning will be disregarded after 9 months provided there has been no further capability issue within the intervening period and/or that the required improvement has been demonstrated following review.


Final Written Warning
Where there is persistent failure to improve or where the first incident of poor performance or incapability is sufficiently serious, the employee may be given a final written warning.  This should set out the improvement required.  The employee should be advised that the final warning is part of the formal Capability Procedure and failure to improve could result in dismissal or some other serious sanction.  A copy of the warning will be kept on the employee’s personal file. Final written warnings should be disregarded after 24 months provided there has been no further capability issue within the intervening period and/or that the required improvement has been demonstrated following review.

Dismissal
This stage will normally result from continued failure by the employee to act on a previous warning or an act of gross negligence.  The employee will be informed of the date on which their employment terminates.

If the Designated Manager decides to terminate the employee's employment, a letter will be issued within five working days stating:

· The date of termination
· The full reasons for termination
· The last day of service (including any contractual notice period)
· The employee's right of appeal.

Review
The employee's line manager will monitor their performance during the review period and will keep relevant records. 
 
If the employee lodges an appeal in relation to the issue of a Warning, any action plan put in place will still be adhered to whilst the appeal is being heard.

At the end of the review period, the Designated Manager will convene a meeting to review progress.  If the required improvement has been achieved the employee will be informed of their progress and advised of the need to sustain this improvement.  Appropriate support will be offered to assist the employee in maintaining satisfactory levels of performance.  

If the required improvement has not been achieved, but there has been a marked improvement in the employee's performance, then the review period may be extended by no more than one calendar month (other than in exceptional circumstances) to allow the employee to reach the required standard in all aspects of their job.  This will be confirmed in writing to the employee with the expected levels of performance reiterated.

In circumstances where there is no improvement and no mitigating circumstances have been identified to justify the failure to achieve the targets and objectives set, further action may be taken in accordance with this procedure.    

ACTION FOLLOWING A CAPABILITY HEARING 
After the capability hearing the employee will have the decision(s) confirmed in writing within five working days.  The letter will state the reasons for the under performance and the action agreed at the meeting. All letters will be written by Human Resources.

Records of capability action taken will be kept on the employee's personal file. This will include relevant evidence and notes of the informal capability discussions, capability hearings and appeals.

Capability records where the employee has improved and no further action has been taken will not be removed from personal files but they will be disregarded for the purpose of any further action under the Capability Procedure (unless a further incident occurs within the timescale of a current ‘live’ written warning).

RIGHT OF APPEAL
Following notification of the outcome of the capability hearing, if the employee is dissatisfied with the decision, they may make a formal appeal.

Appeal Process
The appeal should be made in writing to the Director of Tenant and Corporate Services, or the HR Manager, within five working days of receipt of the written notification.

The appeal should state the reason for the appeal and the grounds on which the capability decision should be reviewed.

An appeal meeting will normally be arranged to take place within ten working days of the submission of the appeal (or a later alternative date if mutually acceptable) and the employee will be given a minimum of five working days’ notice of the appeal meeting date.

The outcome of the appeal hearing will be confirmed in writing within five working days stating the decision made and the reasons.

Where an appeal against dismissal fails, the effective date of dismissal will be the date on which the employee was to be originally dismissed.

 The decision of the Designated Manager will be final within the Council’s procedures.

APPENDIX 1
TO SECTION 2.5.2

RIGHT TO BE ACCOMPANIED

 Employees that are the subject of this procedure have the right to be accompanied at all formal stages, subject to it not unreasonably delaying the scheduling of any meetings or hearings.

Whenever possible the date of the capability hearing will take account of the availability of the employee’s chosen companion.

Before the hearing takes place, the employee should tell the Designated Manager who they have chosen as a companion.

If a first date is notified for a capability hearing and the employee’s chosen representative is unable to attend, they have the opportunity to propose a further reasonable date within five working days of the initial date.  If the representative fails to attend on the second date, the Designated Manager may (depending on the circumstances) take one or more of the following courses of action:

· Hear representations from the employee in person 
· Consider any written representations the employee or their representative may have submitted prior to the meeting 
· Make a decision in the absence of the representative, on the evidence available.

The person accompanying the employee in the context of this procedure must be:

· Nominated by the employee (with their agreement);
· A fellow worker (i.e. Another of the employer’s workers), or trade union representative employed by the council or a recognised full-time trade union official
· Permitted to address the meeting, put forward the employee’s case, ask the witnesses questions but not to answer questions put directly to the employee; and
· Permitted to confer with the employee during the hearing.

Where the ‘companion’ is a work colleague or Trade Union representative, reasonable paid time off will be granted for them to confer with the employee, prepare for and attend meetings.
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